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White: The Contraception Misconception: Why Prescription Contraceptives

NOTE
THE CONTRACEPTION MISCONCEPTION:
WHY PRESCRIPTION CONTRACEPTIVES SHOULD
BE COVERED BY EMPLOYER INSURANCE PLANS
A man and a woman walk into a drugstore. Both are professionals
in their early thirties. Both are in monogamous relationships. The man,
wanting to improve his sex life, has come in to pick up his prescription
of Viagra.' The woman, feeling that she is not yet in a position to raise a
family and wanting to prevent pregnancy, has come in to pick up her
prescriptionof birth controlpills.
Upon reaching the counter, the man grabs a ten-dollarbillfrom his
pocket-his co-pay-and drops it on the counter.A few minutes later, he
heads out the door, his "magic blue pills" in hand.2 Next in line, the
woman puts her ten dollars on the counter.., only to be told by the
pharmacist that her insurance does not cover the cost of prescription
contraceptives and that she will have to pay the expense out-of-pocket.
I.

INTRODUCTION

This Note is an attempt to demonstrate the deep-rooted inequalities
and resulting unfairness that exists with regard to a woman's health
insurance coverage. For many women, the imaginary situation described
above is more than just a hypothetical-it is an unfortunate reality. For
decades, women have been trying to get insurance coverage for

1. Viagra treats erectile dysfunction by improving a man's response to sexual stimulation.
See Pfizer, Inc., Viagra-The Proven Step to Start Something All Over Again, at
http://www.viagra.com/about/index.asp (last visited Sept. 1, 2002) [hereinafter Pfizer]. According to
the Viagra website, "[W]ith Viagra, a touch or a glance from your partner can again lead to
something more." Id.
2. See Lisa A. Hayden, Gender Discrimination Within the Reproductive Health Care
System: Viagra v. Birth Control, 13 J.L. & HEALTH 171, 172 (1998-99). Viagra has also been
referred to as "'the magic bullet,"' Bruce Handy, The Viagra Craze, TIME, May 4, 1998, at 50, and
"the wonder drug," Stephen T. Kaminski, Must Employers Pay For Viagra? An Americans With
DisabilitiesAct Analysis Post-Bragdonand Sutton, 4 DEPAUL J. HEALTH CARE L. 73, 76 (2000).
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"women's" issues: first, for pregnancy-related disabilities,3 and now for
prescription contraceptives. Currently, Food and Drug Administration
("FDA")-approved prescription birth control is generally available for a
woman's use only.' As a result, the responsibility of paying for
prescription contraceptives lies primarily with women.6 And in spite of
an attempted equality in the workplace,7 most employer insurance plans
do not include coverage for prescription contraceptives. 8 "'This is a
problem that is so obvious it got hidden. Because women were denied
coverage for so long, no one ever questioned it,"' notes Kathryn Kolbert,
co-founder of the Center for Reproductive Law and Policy.9
Until recently, that is. On March 27, 1998, the FDA approved the
first oral pill designed to treat erectile dysfunction ("ED").0 One month

3. See, e.g., Geduldig v. Aiello, 417 U.S. 484, 494 (1974) (finding that the exclusion of
pregnancy-related disabilities did not amount to "invidious discrimination"); Gen. Elec. Co. v.
Gilbert, 429 U.S. 125, 145-46 (1976) (holding that an otherwise comprehensive insurance plan did
not discriminate on the basis of sex in refusing to cover pregnancy-related disabilities); see also 42
U.S.C. § 2000e(k) (2002) (overruling Gilbert); Newport News Shipbuilding & Dry Dock Co. v.
EEOC, 462 U.S. 669, 685 (1983) (holding that the "pregnancy limitation" violates Title VII).
4. See, e.g., Erickson v. Bartell Drug Co., 141 F. Supp. 2d 1266, 1268 (W.D. Wash. 2001)
("In particular, plaintiffs assert that Bartell's decision not to cover prescription contraceptives...
violates Title VII .... as amended by the Pregnancy Discrimination Act .... "); Sylvia A. Law, Sex
Discriminationand Insurancefor Contraception, 73 WASH. L. REV. 363 (1998) (arguing that the
failure to include contraceptives in employer health plans amounts to sex discrimination under Title
VII and the Pregnancy Discrimination Act).
5. See Law, supra note 4, at 368 (noting that sterilization is the only prescription
contraceptive available to both women and men). Other typical forms of prescription birth control
are intended for a woman's use only, including oral contraceptives (birth control pills),
contraceptive injections (Depo Provera), diaphragms and cervical caps, intrauterine devices (IUDs),
and hormonal implants (Norplant). See id. at 369-71. See generally PLANNED PARENTHOOD FED'N
OF AM., INC., YOUR CONTRACEPTIVE CHOICES (2002) [hereinafter CONTRACEPTIVE CHOICES];
WEBMD
HEALTH,
Female
Contraception,
at
http://webmd.lycos.com/content/dmk/dmk-article_4461594 (last visited Sept. 1, 2002) [hereinafter
Female Contraception].
6. Birth control costs are approximately $500 each year. See Debra Baker, Viagra Spawns
Birth ControlIssue: Advocates Invoke Bias Laws In Urging Insurance Coverage of Contraceptives,
84 A.B.A. J. 36, 37 (1998).
7. See 42 U.S.C. § 2000e-2(a)(l), (k) (2002).
8. See Law, supra note 4, at 363; Loren Stein, Covering Birth Control: Health Insurance
Plans Usually Provide Coverage for Drugs Like Viagra, So Why Aren't They Doing The Same for
Birth
Control
Pills?,
WEBMD
MED.
NEWS,
Sept.
4,
2000,
at
http://my.webmd.com/content/article/1691.50629 (last visited Sept. 1, 2002).
9. Baker, supra note 6, at 36. Kathryn Kolbert is the reproductive rights lawyer who argued
the landmark abortion rights case, Planned Parenthoodv. Casey, 505 U.S. 833 (1992), before the
Supreme Court). See id.
10. See Ctr. for Drug Evaluation and Research, Viagra Information (1998), at
http://www.fda.gov/cder/consumerinfo/viagra/default.htm (last visited Sept. 1, 2002).
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later, Viagra hit drugstore shelves with a bang.' Manufactured by Pfizer,
Inc., the oral treatment offered a more practical alternative to the
existing impotence remedies, which included urethral suppositories and
an injection into the scrotum. 2 The level of discretion and relative ease
of its use were sure to make Viagra a success. As noted by the chief
executive of Men's Health Centers, "'[I]f it comes down to taking a pill3
or sticking a needle in your favorite friend, which would you choose?"",
In overwhelming numbers, men responded by choosing Viagra. By
mid-May, 1998, doctors were writing more than 300,000 prescriptions a4
week in an attempt to keep up with the demand for the little blue pill.
By now, doctors have prescribed Viagra in the United States more than
39,000,000 times.' As a matter of fact, six pills are dispensed
somewhere around the world every second.'6 Playboy king Hugh Hefner
has praised the pill, claiming, "It is, I think, the best legal recreational
drug out there. It knocks down the walls between expectation and
reality."' 7
Within weeks of Viagra's appearance on the market, men who
found that their insurance companies did not cover the pill began filing
lawsuits around the country." By May 1, 1998, insurance carriers had
subsidized nearly half of all Viagra prescriptions.' 9 In comparison,
coverage of birth control is limited and in the fifty years since its
distribution, only a handful of lawsuits have been brought claiming that
insurance plans should cover prescription birth control methods, the first
of which was not brought until 2000.20 The swift acceptance that has
greeted Viagra has provoked women's reproductive-rights activists to
11.See infra notes 14-17 and accompanying text. Within days of announcing FDA approval
to market Viagra, Pfizer's stock increased significantly. See Hayden, supra note 2, at 175.
12. See id.; David J. Morrow, What We've Learned From Those Little Blue Pills, N.Y. TIMES,
Feb. 17, 1999, at GI.
13. Morrow, supra note 12 (quoting Seth Koeppel, the chief executive of Men's Health
Center).
14. See Kim H. Finley, Life, Liberty, and the Pursuit of Viagra? Demand for "Lifestyle"
Drugs Raises Legal and Public Policy Issues, 28 CAP. U. L. REV. 837, 837 (2000).
15. See Pfizer, supra note 1.
16. See Pfizer, Inc., The Safety of Viagra, at http://www.viagra.com/newpatient/safety.html
(last visited Sept. 1, 2002).
17. Buck Wolf, Hugh Hefner on Viagra: The Playboy King Says He's Found Bottled Youth.
at
Better
for
Women?,
Love
Drugs
Work
But
Will
http://abcnews.go.com/sections/us/WolfFiles/wolffiles113.html (last visited Sept. 1, 2002).
18. See Baker, supra note 6, at 36.
19. See Hayden, supra note 2, at 172.
20. See infra Part IV.B; Erickson v. Bartell Drug Co., 141 F. Supp. 2d 1266, 1275 (W.D.
Wash. 2001) ("[U]ntil this case, no court had been asked to evaluate the common practice of
excluding contraceptives from a generally comprehensive health plan under Title VII.")
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stand up and demand attention, rekindling what has been hailed as "one
of the longest-standing disparities in medicine."'"
"Viagra demonstrates the inequities," explains Kolbert.22 Indeed,
the debate over whether an insurance plan's failure to cover prescription
contraceptives for women constitutes sex discrimination exploded in the
aftermath of Viagra and its subsequent coverage by insurance plans. In
July 2000, Jennifer Erickson, a 26-year old pharmacist, filed a
"headline-grabbing lawsuit" against her employer, the Bartell Drug
Company, claiming that her employer's failure to cover prescription
contraceptives under an otherwise comprehensive insurance plan
constituted sex discrimination under Title VII of the Civil Rights Act of
1964 as amended by the Pregnancy Discrimination Act.23 One year later,
on June 12, 2001, a district court judge in Seattle, Washington, ruled in
favor of Erickson in the first lawsuit ever asking a court to evaluate the
practice of excluding contraceptives from an otherwise comprehensive
insurance plan.A This suit was a class action on behalf of "all female
employees of Bartell [Drug Company] who at any time after December
29, 1997, were enrolled in Bartell's Prescription Benefit Plan for nonunion employees while using prescription contraceptives., 25 Although
the decision compels Bartell to provide coverage for prescription
contraceptives and contraceptive-related services to the same extent that
it covers other drugs, devices, and preventative care, 2 6 it is my contention
that the decision, in highlighting the legal claims that exist under Title
VII and the Pregnancy Discrimination Act, will pave the way for
similarly situated plaintiffs to succeed on their claim for contraceptive
coverage and will provide the necessary thrust to encourage the passage
of a federal mandate requiring the inclusion of birth control in employer
insurance plans.
Part II begins with a discussion of health insurance coverage. More
specifically, this section analyzes what is typically covered by employer
insurance plans. The most common forms of birth control are explained
in this section and the "medically necessary" and "quality of life"

21. Stein, supra note 8.
22. Baker, supra note 6, at 36.
23. See Stein, supra note 8; see also Erickson, 141 F. Supp. 2d at 1268.
24. See Erickson, 141 F. Supp. 2d at 1271, 1277 (granting plaintiff Jennifer Erickson's motion
for summary judgment and holding that the exclusion of prescription contraceptives is "inconsistent
with the requirements of federal law"); see id. at 1268 (recognizing that this is a case of first
impression).
25. Id. at 1268 n.2.
26. See id. at 1277.
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distinction used to justify the inclusion or exclusion of services and
procedures from insurance plans will be evaluated.
Part III examines the legal claims for sex discrimination under Title
VII of the Civil Rights Act of 1964 and the Pregnancy Discrimination
Act. This section argues that the exclusion of prescription contraceptives
from employer health insurance plans has a disparate impact on women
in violation of Title VII. This section also argues that considering the
legislative history and actual language of the Pregnancy Discrimination
Act, employers are prohibited from discriminating against women by
excluding or limiting birth control coverage. Part IV considers the social
and economic justifications for including reversible methods of birth
control in employer insurance plans.
Finally, Part V examines the available routes to achieving the
inclusion of birth control in employer health insurance plans. In
particular, this section examines the capacity of the judiciary and federal
and state legislatures to require inclusion of prescription birth control in
employer insurance plans.
II.

A.

INSURANCE COVERAGE

The Costs of Contraception

There are approximately sixty million women in the United States
that are between the ages of fifteen and forty-four, the childbearing
ages." Of that number, forty-two million-seven out of ten-are
sexually active but do not want to become pregnant at this time." "If a
sexually active woman between ages 20 and 45 wants-as do most
American women-two children, she will spend, on average, almost five
years of her life trying to become pregnant, or being pregnant or
postpartum, and more than four times that long trying to avoid
pregnancy." 29 This means that for almost three decades of a woman's
life, contraception will be a basic health care need.
There are five primary forms of reversible prescription
contraceptives that can meet this need: oral contraceptives (birth control

27. See Fair Access to Contraception Project, Planned Parenthood Fed'n of Am. & Planned
Parenthood of W. Wash., Cover My Pills, at http://www.covermypills.org/facts/factsheet.asp (last
visited Sept. 1, 2002) [hereinafter Cover My Pills].
28. See id.
29. Rachel Benson Gold, The Need For and Cost of Mandating Private Insurance Coverage
of Contraception, I GUTrMACHER REPORT ON PUBLIC POLICY (1998), available at
http://www.guttmacher.org/pubs/journals/gr010405.html (last visited Sept. 1, 2002).
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pills), contraceptive injections (Depo Provera), diaphragms and cervical
caps, intrauterine devices (IUDs), and hormonal implants (Norplant).3 °
Oral contraceptives-more commonly known as birth control pills,
or simply "the pill"-are the most widespread form of prescription birth
control used in the United States.3' By taking one progestin or one
combination progestin-estrogen pill per day, women can protect against
unwanted pregnancy almost 99.9% of the time.32 The pill typically costs
$15-$35 for each monthly pill-pack, or roughly $360 each year.33
Contraceptive injections, more commonly known as Depo Provera,
consist of a progestin shot every twelve weeks.34 Depo Provera is 99.7%
effective against pregnancy, and costs vary from $30-$120 per injection,
or roughly $300 each year. 35 There is also a $20-$40 cost for the visit to
the clinician. 36
Barrier methods are the third most popular contraceptives in the
United States.37 This includes the diaphragm and cervical cap, which are
inserted into the vagina to act as a barrier between sperm and the egg.38
The diaphragm has an 80%-94% rate of effectiveness against
pregnancy.3 9 The cervical cap numbers are somewhat less assuring,
ranging from 60%-90%."° Costs generally include $13-$25 for the
diaphragm or cervical cap, $50-$125 for the examination, and a $4-$8
recurring cost for spermicidal jelly or cream. 41
The intrauterine device, or IUD, is a small copper coil that releases
hormones when inserted into the uterus.4 2 The IUD is 97.4%-99.2%
effective in protecting against pregnancy.43 The exam, insertion, and
follow-up visit costs anywhere from $150-$700, but since the IUD can
remain in the body for up to ten years, this is actually the least expensive
30.
31.
4, at 369.
32.
33.
34.
note 5.
35.
note 5.
36.
37.
See id.
38.
39.
40.
41.
42.
43.

See Law, supra note 4, at 369-71; CONTRACEPTIVE CHOICES, supra note 5.
The pill is used by 27% of American women who use contraception. See Law, supra note
See CONTRACEPTIVE CHOICES, supra note 5.
See id.; see also Female Contraception, supra note 5.
See CONTRACEPTIVE CHOICES, supra note 5; see also Female Contraception, supra
See CONTRACEPTIVE CHOICES, supra note 5; see also Female Contraception, supra
See CONTRACEPTIVE CHOICES, supra note 5.
See Law, supra note 4, at 370. About 20% of contraceptive users use a barrier method.
See CONTRACEPTIVE CHOICES, supra note 5.
See id.
See id.
See id.
See id.
See id.
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form of prescription contraception." However, the costs must be paid at
the outset.45
Hormonal implants, or Norplant, consist of six small capsules that
are inserted under the skin of a woman's upper arm every five years.4 6
Norplant is 99.95% effective against pregnancy." Costs, which range
from $500-$750, include the exam, the implants, and their insertion.48
Norplant costs another $100-$200 to remove. 49 Again, though the
method remains effective over many years, the costs must be paid up
front.5 °
B. Who's Not Paying Up?
According to the Alan Guttmacher Institute, a research group aimed
at protecting the reproductive choices of men and women around the
world, three-fourths of American women in their reproductive years rely
on private or employer-sponsored plans for their health coverage.' This
coverage typically comes in two forms: indemnity and managed care.52
Managed health care generally breaks down into three categories:
preferred provider organizations ("PPOs"), point of service plans
("POSs"), and health maintenance organizations ("HMOs").53
id.; see also Female Contraception,supra note 5.
CONTRACEPTIVE CHOICES, supra note 5.
id.
id.
id.
id.
id.

44.
45.
46.
47.
48.
49.
50.

See
See
See
See
See
See
See

51.

See CYNTHIA DAILARD, ISSUES IN BRIEF: U.S. POLICY CAN REDUCE COST BARRIERS TO

CONTRACEPTION 1 (ALAN GUTrMACHER INST. 1999). As of 1995, 74% of women between the ages
of fifteen and forty-four were covered by private insurance plans. See JACQUELINE E. DARROCH,

COST TO EMPLOYER HEALTH PLANS OF COVERING CONTRACEPTIVES: SUMMARY, METHODOLOGY
AND BACKGROUND 4-5 (1998).
52. See HEALTH INS. ASS'N OF AM., CHOOSING AND USING A HEALTH PLAN 3 (1997).
Indemnity plans, sometimes called "traditional" insurance, work on a "fee-for-service" basis. See id.
at 4. This affords members a certain level of freedom in choosing who their health care providers
will be, though they may be expected to pay more out-of-pocket expenses. See id. at 3-4.
53. See id. at 4. Managed health care systems require providers to deliver a package of
services to members for a set fee. See id. at 5-6. Preferred Provider Organizations ("PPOs") are
made up of a network of doctors or hospitals that only provide medical services to a specific group.
See id. at 5. PPO members pay for services as they are needed in the form of a co-pay and are later
reimbursed by the PPO sponsor. See id. Though members can go outside the network for services,
they will probably incur higher charges if they do. See id.With Point of Service Plans ("POSs"), a
primary doctor makes referrals to other providers within a network. See id. at 7. If a referral is made
outside of the network under a POS plan, the services may still be covered. See id. Health
Maintenance Organizations ("HMOs") provide medical treatment on a pre-paid basis, usually a set
monthly fee. See id. at 5. Some HMOs require a co-payment for services, while others do not. See
id. at 6.
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In spite of the large number of women who rely on their employer
insurance policy to defray medical costs, many of these private
insurance plans are providing less-than-adequate coverage for
contraceptive services and supplies. Half of all traditional indemnity
plans exclude coverage for the five leading reversible prescription
contraceptive methods.54 In fact, a mere 15% of indemnity plans cover
all five methods. 55 Even though 97% of indemnity plans cover
prescription drugs, only 33% cover oral contraceptives 6 This means that
while birth control pills are the most common form of reversible
prescription contraceptive used in the United States, 66% of indemnity
plans regularly refuse to cover them. 7
Managed Care plans generally fare a little better. Though PPO
coverage generally mirrors that of traditional indemnity plans, POS
arrangements tend to provide more comprehensive coverage. 58 Most
HMOs do cover oral contraceptives, but less than half cover all five
leading methods.59
These numbers are believed to contribute to an ironic disparity in
health care costs for men versus health care costs for women: although
women are more likely than men of the same age to have health
insurance, women pay 68% more in out-of-pocket health expenses than
men. As noted. by Judith DeSarno, CEO of the National Family
Planning and Reproductive Health Association, "It's the nickel-anddiming of women's health.'
C. So, What Are They Covering?: The "Medically Necessary" and
"Lifestyle" Distinction
Health insurance programs are generally limited to covering
services that are considered "medically necessary. 62 These services are
distinguished from "lifestyle" or "elective" services, which are typically
54. See Gold, supra note 29. For similar statistics, see Stein, supra note 8, and DARROCH,
supra note 51, at 5.
55. See Gold, supra note 29.
56. See id. For similar statistics, see Stein, supra note 8, and DARROCH, supra note 51, at 5.
57. See Gold, supra note 29; Baker, supra note 6, at 36.
58. See Gold, supra note 29.
59. See id. For similar statistics, see Stein, supra note 8, and DARROCH, supra note 51, at 5.
60. See Planned Parenthood of N.Y.C., Get the Facts: Issues and Trends in Reproductive
Health (Mar. 2000), at http://www.ppnyc.org/facts/facts/contraceptive.html (last visited Sept. 1,
2002) [hereinafter Reproductive Health]; see also Baker, supra note 6, at 36; Cover My Pills,supra
note 27.
61. Stein, supra note 8.
62. See Sylvia A. Law & Barry Ensminger, Negotiating Physicians' Fees: Individual Patients
or Society? (A Case Study in Federalism), 61 N.Y.U. L. REV. 1, 69 n.344 (1986).
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not covered by insurance plans.63 Quite obviously, it would seem that
"medically necessary" refers to those services and procedures which are
needed to treat medical conditions, while "lifestyle" would refer to those
services and procedures that "are more about enhancing life." 64 But a
closer examination reveals the vague and indistinct nature of the terms.
"Lifestyle" services are often defined by their preventative
character and prescription contraceptives are frequently excluded from
insurance plans under the auspices of this definition. 6 Because birth
control is intended to prevent pregnancy, insurance plans frequently use
this as a basis of justification for their exclusion.66 Richard Coorsch,
spokesman for the Health Insurance Association of America, relies on
the distinction in claiming, "[b]irth control is merely preventive and is
not medically necessary., 67 A state senator from Florida has even gone
as far as to compare birth control to sunglasses-"good to have, but 68not
medically essential: 'They're a matter of choice. They're not drugs.'
Yet insurance plans generally do provide coverage for other
preventative medicines and procedures. For example, medications and
services for conditions like hypertension and allergies are typically
covered by medical insurance, despite their preventative nature. 69
Allergy medications, for example, do not cure allergic conditions; rather,
they relieve the symptoms of allergies and make allergy victims more
comfortable. 70 Likewise, immunization shots are generally covered by
insurance policies, though their function is to prevent the manifestation
of certain diseases.7'
"Medically necessary" services are usually those that treat medical
conditions or maintain natural conditions. 72 "Obvious" examples would
include setting a broken arm or defibrillating a heart. 73 But on the
perhaps less-obvious end of the scale, pregnancy is also a medical
condition that warrants insurance coverage. Birth control pills are often
prescribed to treat medical conditions, such as uncontrollable uterine

63. See Sarah E. Bycott, Note, Controversy Aroused North Carolina Mandates Insurance
Coverage of Contraceptives in the Wake of Viagra, 79 N.C. L. Rev. 779, 795-96 (2001).
64. See Virginia Postrel, Sex Mandates, FORBES, May 31, 1999, at 121.
65. See Finley, supra note 14, at 863; Hayden, supra note 2, at 183-84.
66. See Finley, supra note 14, at 863; Hayden, supra note 2, at 183-84.
67. Baker, supra note 6, at 36.
68. Postrel, supra note 64, at 121.
69. See Baker, supra note 6, at 36; Hayden, supra note 2, at 184.
70. See Hayden, supra note 2, at 184.
71. See Baker, supra note 6, at 36; Hayden, supra note 2, at 184.
72. See Postrel, supra note 64, at 121.
73. See id.
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bleeding, dysmenorrhea, and pre-menstrual syndrome.74 They are also
used in some cases to prevent ovarian cancer.75 But even when
prescribed for medical purposes, "women often struggle to get
coverage.""
Birth control has another medical component that is often
overlooked: the prevention of a dangerous pregnancy." Though
opponents of birth control coverage often cite the "life enhancing"
aspects of birth control as evidence that it is merely an elective drug,
they ignore several serious, and in some circumstances, life threatening
consequences that can result in the absence of affordable birth control.
According to the Centers for Disease Control and Prevention, as of
1996, the annual maternal mortality ratio was 7.5 maternal deaths for
every 100,000 live births.78 To put this number in perspective, note that
an estimated 3,882,000 live births occurred in 1997. 7 ' Furthermore, the
World Health Organization reports that for each maternal death that
occurs worldwide, another thirty women are suffering from pregnancyrelated health problems that can be permanently debilitating. 0 In
addition to maternal morbidity, high rates of abortion, high rates of
infant mortality, and low infant birth weights may result."
Interestingly, sterilization and abortion are covered at a much
higher rate than reversible methods of birth control. Sterilization, which
is the most commonly used form of contraception in the United States, is
the only medically prescribed contraceptive service available to men as
well as to women82 and is covered in almost nine out of ten insurance
74. See U.S. Equal Employment Opportunity Commission, Decision on Coverage of
Contraception, available at http://www.eeoc.gov/docs/decision-contraception.html (last visited

Sept. 1, 2002) [hereinafter EEOC Decision]; see also Ortho Tri-Cyclen, More Than Contraception,
at http://www.orthotricyclen.com/answer/ortho-answers/otherbenefits.html (last visited Sept. 1,
2002).
75. See EEOC Decision, supra note 74.
76. Baker, supra note 6, at 37.
77. See id.
78. See CTRS. FOR DISEASE CONTROL AND PREVENTION, MATERNAL MORTALITY-UNITED
STATES,
1982-1996,
MMWR
WEEKLY,
Sept.
4,
1998,
at

http://www.cdc.gov/epolmmwr/preview/mmwrhtml/00054602.htm (last visited Sept. 1, 2002).
79. See CTRS. FOR DISEASE CONTROL AND PREVENTION & NAT'L CTR. FOR HEALTH
STATISTICS, BIRTHS, MARRIAGES, DIVORCES, AND DEATHS FOR 1997, 46 MONTHLY VITAL
STATISTICS REPORT (July 28, 1998).
80. See DEIRDRE WULF, ISSUES IN BRIEF: SUPPORT FOR FAMILY PLANNING IMPROVES
WOMEN'S LIVES (ALAN GUTTMACHER INST. 1998), at http://www.agi-usa.org/pubs/ib23.html (last

visited Sept. 1, 2002). Please note that this statistic is based on pregnancies worldwide, not just in
the United States.
81. See Hayden, supra note 2, at 183.
82. See Female Contraception, supra note 5. As of 1995, 28% of women were using
sterilization. See id; see also Law, supra note 4, at 368.
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M
plans.83 But sterilization requires surgery and is generally irreversible.
Likewise, abortion is covered in nearly two-thirds of all insurance
plans.85
Though seemingly counterintuitive-after all, why would insurance
plans provide for coverage of abortions but not the pill?-perhaps this is
not all that surprising after all. The "medically necessary" and "lifestyle"
distinctions are tenuous and ill defined at best. The clearest example of
this is the recent emergence and subsequent coverage of Viagra by
roughly half of all insurance plans. In spite of its inclusion in many
insurance plans, Viagra's place as a "medically necessary" drug can be
seen as problematic. Viagra does not cure ED; rather, in the same
manner that allergy medications provide temporary relief to allergy
sufferers, Viagra provides temporary relief to men who are otherwise
unable to obtain an erection. 6 Basically, Viagra treats a condition that87
can perhaps be described as "a normal consequence of aging.,
Furthermore, like contraceptives, Viagra allows a certain amount of
liberty in controlling one's choice to engage in sexual intercourse.
Absent access to contraceptives, a woman's freedom to have sex would
be limited by the strong possibility of a resulting pregnancy. Likewise,
without access to Viagra, an impotent male would also suffer from a
limited freedom to have sex. Viagra, it has been noted, does no more
than "save[] men from sexual frustration and. . . drumroll please ... the
embarrassment of hearing their wives and girlfriends say, 'That's OK,
honey, it happens to every guy, once in a while."' 8 Yet despite the
uncertainty as to which categories Viagra and contraceptives really
belong, Viagra has found a place in the "medically necessary" grouping,
while contraceptives are still termed "lifestyle" drugs.89
In light of the vagueness that riddles the "medically necessary" and
"lifestyle" classifications, it is necessary to continue the argument
further, shifting focus to the legal claims under which the inclusion of
birth control can be compelled.

83. See ALAN GUTrMACHER INST., FACTS IN BRIEF: CoNTRACEIriVE USE (1998); Law,
supra note 4, at 369 n.30.
84. See Law, supra note 4, at 369.
85. See Hazel Glenn Beh, Sex, Sexual Pleasure, and Reproduction: Health Insurers Don't
Want You to Do Those Nasty Things, 13 Wis. WOMEN'S L.J. 119,170 (1998).
86. See Pfizer, supra note 1.
87. Postrel, supra note 64, at 121.
88. Jennifer L. Pozner, Viagra, or, A Tale of Two Pills, SOJOURNER: WOMEN'S FORUM, July
1998, at 2.
89. See supra notes 18-20 and accompanying text.
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III. LEGAL CLAIMS OF SEX DISCRIMINATION UNDER TITLE VII AND
THE PREGNANCY DISCRIMINATION ACT

The main assertion of this Note is that the exclusion of prescription
contraceptives from an otherwise comprehensive employer insurance
plan constitutes sex discrimination in violation of Title VII of the Civil
Rights Act of 1964 as amended by the Pregnancy Discrimination Act.
This section will establish that contention through an evaluation of the
legislative histories, interpretations, and applications of Title VII and the
Pregnancy Discrimination Act.
A.

Sex DiscriminationClaims Under Title VII

The 1950s and 1960s were a period marked by great racial tension
and the culmination of the civil rights revolution. More than fifty years
earlier, a Supreme Court decision in Plessy v. Ferguson held that
separate but equal facilities for whites and blacks raised no constitutional
concerns. 9° As a result, states were given wide berth in doing as little as
possible about racial inequality. 9' The result was a series of regulations,
called "Jim Crow" laws, that reimposed an inferior status on blacks and
commanded a strict separation of the races.92
But the times were changing. In 1954, a unanimous Supreme Court
reversed their decision in Plessy.93 This time, the Court found that "in the
field of public education the doctrine of 'separate but equal' has no
place. Separate educational facilities are inherently unequal. 94 Early
1963 designated the climax of the civil rights movement, with three
events prompting the passage of the Civil Rights Act of 1964. 9' In
August of that year, Dr. Martin Luther King, Jr., gave his famous "I
Have A Dream Speech" in Washington, D.C. 96 A month later, the
bombing of a black church in Birmingham, Alabama, resulted in the
deaths of four young girls. 97 Finally, in November of 1963, President
90. See Plessy v. Ferguson, 163 U.S. 537, 543, 548 (1896) (finding that "[a] statute which
implies merely a legal distinction between the white and colored ... has no tendency to destroy the
legal equality of the two races .... and "the enforced separation of the races ... neither abridges
the privileges or immunities of the colored man, deprives him of his property without due process of
law, nor denies him the equal protection of the laws").
91. See KENNETH JANDA ET AL., THE CHALLENGE OF DEMOCRACY 122 (5th ed. 1997).
92. See id. at 121-22.
93. See Brown v. Bd. of Educ., 347 U.S. 483, 494-95 (1954).
94. Id. at 495.
95. See Erickson v. Bartell Drug Co., 141 F. Supp. 2d 1266, 1269 n.4 (W.D. Wash. 2001); see
also JANDA ET AL., supra note 91, at 550.
96. See Erickson, 141 F. Supp. 2d at 1269 n.4.
97. See id.
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John F. Kennedy, a supporter of legislation that would prohibit
segregation in public places, was assassinated."
1. Legislative History
This chain of events provided the impetus necessary to get civil
rights legislation through Congress.99 After months of debate and a
seventy-five day filibuster in the Senate,' °° Congress finally passed the
Civil Rights Act of 1964.' 0' On July 2, 1964, Kennedy's successor,
President Lyndon B. Johnson, signed the bill into law.'0 2 Title VII of the
Act provided, inter alia, that:
It shall be an unlawful employment practice for an employer ... to
fail or refuse to hire or to discharge any individual, or otherwise to
discriminate against any individual with respect to his compensation,
terms, conditions, or privileges of employment, because of such
individual's race, color, religion, sex, or national origin."'

For the first time, discrimination in private employment was
prohibited.
As the most comprehensive attempt at obliterating racial
discrimination thus far, the 1964 Act was clearly a response to racial
inequity, not gender unfairness.' ° Some suggest that the word "sex" was
added into the act as a last minute attempt by Congressman Howard W.
Smith of Virginia to defeat the bill."'" Humorous debate followed his
' 6
proposal, and the day became known as "Ladies Day in the House."'
Others propose that the addition of the word "sex" into Title VII was
actually the result of lobbying efforts by the National Woman's Party." 7

98. See id.; see also JANDA ET AL., supra note 91, at 550. Although President Kennedy did not
appear to be a staunch civil rights supporter when he first came into office, as the movement
continued to grow, his position changed. See id. at 549.
99. See Erickson, 141 F. Supp. 2d at 1269 n.4; JANDA ET AL., supra note 91, at 550.
100. This filibuster was ended with the Senate's first successful use of cloture, whereby a twothirds majority voted to end the debate. See JANDA ET AL., supra note 91, at 551.
101. See Erickson, 141 F. Supp. 2d at 1269 n.4; see also JANDA ET AL., supra note 91, at 551.
102. See Erickson, 141 F. Supp. 2d at 1269 n.4.
103. 42 U.S.C. § 2000e-2(a)(l) (2002).
104. See supra notes 88-96 and accompanying text.
105. See Kamla Alexander, Note, A Modest Proposal: The "Reasonable Victim" Standard and
Alaska Employers' Affirmative Defense to Vicarious Liability for Sexual Harassment, 17 ALASKA
L. REV. 297, 300 (2000).
106. Id.
107. See Dawn Macready, Note, Statutory Construction as a Means of Judicial Restraint on
Government: A Case Study in Bisexual Harassment under Title VII, 27 OHIo N.U. L. REV. 659, 663
(2001).
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Regardless, the word survived debate, and was ultimately included in the
wording of Title VII.
2. Interpretation and Application
As noted by the Erickson Court, "Congress' intent regarding the
evolution of a law is rarely apparent from fragments of legislative
history."'' 8 Though the indeterminate legislative history of Title VII
provides little guidance in uncovering what was intended when Congress
prohibited discrimination based on sex, future interpretation and
application provide a clearer picture. Regardless of the circumstances
that existed in getting the word "sex" into Title VII, once there, all future
attempts at removing or restricting it were defeated."°9 "What is clear
from the law itself ... is that the goal of Title VII was to end years of
discrimination in employment and to place all men and women ... on
equal footing in how they were treated in the workforce.""
So, how does the exclusion of birth control from an employer
insurance plan constitute sex discrimination under Title VII? Well, it is
actually quite simple. Title VII primarily protects against two types of
discrimination: disparate treatment and disparate impact.'1 ' The Supreme
Court has recognized that disparate treatment, or intentional
discrimination, exists when "It]he employer simply treats some people
less favorably than others because of their race, color, religion, sex, or
national origin. Proof of discriminatory motive is critical, although it can
in some situations
be inferred from the mere fact of differences in
12
treatment."
The Court has also found that disparate impact claims "involve
employment practices that are facially neutral in their treatment of
different groups but that in fact fall more harshly on one group than
another and cannot be justified by business necessity.""' 3 In these
instances, proof of discriminatory motive is not necessary.' 4 In order to
succeed on a claim of disparate impact, the plaintiff must establish a
prima facie case of discrimination."5 First, the plaintiff must be able to
108. Erickson v. Bartell Drug Co., 141 F. Supp. 2d 1266, 1269 (W.D. Wash. 2001).
109. See id.
110. Id.
111. See Int'l Bhd. of Teamsters v. United States, 431 U.S. 324, 335-36 n.15 (1977).
112. Id. at 335 n.15. This category of discrimination can be further broken down into two
claims: facial discrimination and policies that while neutral on their face, are alleged to be a pretext
for discrimination. See Armstrong v. Flowers Hosp., 33 F.3d 1308, 1313 (11 th Cir. 1994).
113. Int'l Bhd. Of Teamsters, 431 U.S. at 335-36 n.15.
114. See id.
115. See Watson v. Ft. Worth Bank & Trust, 487 U.S. 977, 994 (1988).
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identify the particular employment practice that is being challenged." 6
Next, the plaintiff must show a causal relationship between the practice
in question and the disparate impact, generally through statistical
evidence."' Once a prima facie case has been established, the employerdefendant may respond with a business necessity defense. ' 8 Under the
theory of business necessity, "a discriminatory employment practice
must be shown to be necessary to safe and efficient job performance to
survive a Title VII challenge."" 9
In recognizing that section 703(a) of Title VII makes it unlawful for
an employer to "discriminate against any individual with respect to his
compensation, terms, conditions, or privileges of employment,"'20 the
Supreme Court has held that health insurance is "compensation, terms,
conditions, or privileges of employment.' 2' This means that under Title
VII, it is illegal for an employer to set forth policies with regard to health
benefits that overtly discriminate against a sex (disparate treatment), 22 as
well as those policies that discriminate against women in a more covert
manner (disparate impact).' 23 Even policies that appear to be neutral "in
form" are prohibited if those policies are actually discriminatory "in
effect."' 24 In short, dissimilar treatment founded on sex-based
characteristics constitutes sex discrimination under Title VII. 25 Thus,
employment policies must be created with equality of the sexes in mind.
116. See id. The Court notes that this may be quite easy to prove in most instances, though it
can be more difficult when dealing with practices that involve subjective criteria. See id.
117. See id.
118. See Dothard v. Rawlinson 433 U.S. 321, 331-32 n.14 (1977).
119. Id. This standard is a measure of "the person for the job and not the person in the
abstract." Id. at 332 (quoting Griggs v. Duke Power Co., 401 U.S. 424, 436 (1971)) (finding that the
record does not indicate that height and weight requirements are related to the job of correctional
counselor).
120. 42 U.S.C. § 2000e-2(a)(l) (2002).
121. Newport News Shipbuilding & Dry Dock Co. v. EEOC, 462 U.S. 669, 682 (1983); see
also Erickson v. Bartell Drug Co., 141 F. Supp. 2d 1266, 1268 n.3 (W.D. Wash. 2001) (noting that
the prescription benefit plan at issue is part of the employees' earnings).
122. In some circumstances, this is actually permitted if the employer is able to show that "the
essence of the business operation would be undermined by not hiring members of one sex
exclusively." Diaz v. Pan Am. World Airways, Inc., 442 F.2d 385, 388 (5th Cir. 1971). In other
words, a business necessity can override a claim of disparate impact under Title VII. See Dothard,
433 U.S. at 331-32 n.14.
123. See Int'l Bhd. of Teamsters v. United States, 431 U.S. 324, 335-36 n.15 (1977); see also
Law, supra note 4, at 373.
124. See Int'l Bhd. of Teamsters, 431 U.S. at 349 n.15; see also Gen. Elec. Co. v. Gilbert, 429
U.S. 125, 154-55 (1976) (Brennan, J., dissenting) (recognizing that a prima facie violation of Title
VII is established by demonstrating that a facially neutral classification has a discriminatory effect
on a class of people).
125. See Int'l Union v. Johnson Controls, Inc., 499 U.S. 187, 197-98 (1991); see also Newport
News, 462 U.S. at 683-85 (holding that a policy which provided complete coverage to male spouses
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The ability of a woman to become pregnant is a characteristic
"which primarily differentiates the female from the male." '26
Consequently, when an otherwise inclusive health insurance plan
excludes coverage for prescription contraceptives, the impact of this
exclusion is going to fall heavily on women. Though both women and
men benefit from birth control, FDA-approved prescription
contraceptives are generally available for a woman's use only. 27 Thus,
only women bear "all of the physical risks and hassles that accompany
obtaining and using" reversible prescription birth control.'28 As a result, a
lack of prescription birth control coverage will have a discriminatory
effect on that group.2 9 As noted above, this is one of the primary reasons
why women must pay 68% more than men in health care costs each
year.'3 0 Put simply, the exclusion of prescription birth control has a
disparate impact on women.
Furthermore, typical "male-only" needs are generally covered in
employer insurance plans. Unlike reversible methods of prescription
contraceptives, which are uniquely female, there are no male
counterparts that receive routine exclusion from insurance plans.'3 Many
insurance plans provide coverage for male-only needs such as urological
drugs, prostate-related problems, and in some instances, even penile
implants.3 2 Senator Reid, sponsor of proposed federal legislation that
would require the inclusion of contraceptives in insurance plans to the
same extent that other prescription drugs are covered, has noted, "[I]f
men had to pay for contraceptive drugs and devices, the insurance
industry would cover them ...the health industry has done a poor job of
responding to women's health needs."' 33 This reluctance to provide equal
coverage for women with regard to their employer benefits is wholly
inconsistent with the goals of Title VII and must be dispensed with.

of female employees but not to spouses of male employees constituted discrimination under
Title VII).
126. Gilbert, 429 U.S. at 162 (Stevens, J., dissenting).
127. See supra notes 4-6 and accompanying text.
128. Law, supra note 4, at 374.
129. It has been suggested that even if reversible methods of prescription contraceptives were
available to men, the exclusion from insurance plans would still violate Title VII since "[w]omen,
and only women, bear all of the physical burdens of unwanted pregnancy." Law, supra note 4,
at 375.
130. See supra notes 58-60 and accompanying text.
131. See Kandice Engle, Pregnancy Discrimination in the Insurance Industry 1994, 34 U.
LouIsVILLE J. FAM. L. 177, 179 (1995-96).
132. See Baker, supra note 6, at 36.
133. 147 CONG. REC. S376 (2001).
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B.

Sex DiscriminationClaims Under the PregnancyDiscrimination
Act

A second legal claim for sex discrimination exists within Title VII
of the Civil Rights Act of 1964. More specifically, this claim rests on the
1978 amendment to Title VII, the Pregnancy Discrimination Act
("PDA"). It is my contention that under the PDA, the exclusion of
prescription birth control from an otherwise comprehensive employer
insurance plan constitutes sex discrimination.
1. Legislative History

34
The Supreme Court decision in General Electric Co. v. Gilbert

served as the catalyst for the passage of the Pregnancy Discrimination
Act. General Electric, a self-insurer, offered nonoccupational sickness
and accident benefits to all employees as part of its total compensation
package.' Under this policy, benefits would typically begin on the
eighth day of an employee's disability and would continue for up to
twenty-six weeks in an amount equal to 60% of the employee's normal
weekly salary for that time frame.'36 Excluded from this coverage,
however, were pregnancy-related disabilities.'3 7 When female employees
presented claims to the company for disability benefits under the plan to
cover the period they were absent from work as a result of their
pregnancy, their claims were routinely denied.'38 In 1976, female
employees of General Electric instituted an action against their
employer, claiming that this exclusion of pregnancy-related disabilities
from the health plan constituted sex discrimination under Title VII of the
Civil Rights Act of 1964."39 Though the district court found that
pregnancy was disabling, 40 the Supreme Court disagreed. Instead, the
Court found:
The "package"

...

covers exactly the same categories of risk [for

males and females], and is facially nondiscriminatory in the sense that
"[t]here is no risk from which men are protected and women are not.
Likewise, there is no risk from which women are protected and men
134. 429 U.S. 125 (1976).
135. See id. at 128.
136. See id.
137. See id.
at 127.
138. See id. at 129.
139. See id. at 127-28.
140. See id. at 130. The district court found that even "[a] pregnancy without complications is
normally disabling for a period of six to eight weeks" and that "[f]ive percent of pregnancies are
complicated by pregnancy-related diseases." Id. at 130 n.6 & n.8.
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are not." As there is no proof that the package is in fact worth more to
men than to women, it is impossible to find any gender-based
discriminatory effect in this scheme simply because women disabled as
a result of pregnancy do not receive benefits; that is to say, gender
based discrimination does not result simply because
an employer's
4
disability-benefits plan is less than all-inclusive.
The dissent, however, found this analysis to be "simplistic and
misleading."' 42 While pregnancy-related disabilities were excluded,
male-only needs, such as prostatectomies, vasectomies, and
circumcisions, were covered by the plan at issue.' 3 Under the dissent's
analysis, which recognized that "[s]urely it offends common sense to
suggest... that a classification revolving around pregnancy is not, at the
minimum, strongly 'sex related, '"' ' 4 4 this exclusion
constitutes sex
45
discrimination under section 703 of Title VII.
The dissent also awarded a great deal of deference to the Equal
Employment Opportunity Commission ("EEOC") guidelines in
interpreting Title VII. The EEOC was established under the Civil Rights
46
Act of 1964 and is charged with enforcing the provisions of Title VII."
According to the EEOC guidelines, benefits must be applied to
pregnancy-related disabilities in the same manner as they are applied to
other disabilities.' 47 General Electric's plan does not treat pregnancyrelated disabilities
similarly, thus the dissent found a sex-based violation
48
of Title VII.
The majority opinion in Gilbert effectively limited the scope of
Title VII protections in holding that pregnancy-related disabilities-a
disabling condition that only applies to females-did not have to be
accounted for in employer insurance plans under Title VII. However,
this narrow interpretation did not last for long. Soon after the Gilbert
decision was rendered, Congress stepped in to rectify what it believed
was "an erroneous interpretation of Title VII by the United States
Supreme Court.""149 In 1978, Congress amended Title VII to include the

141.
142.
143.
144.
145.
146.
147.
148.
149.

Id. at 138-39 (quoting Geduldig v. Aiello, 417 U.S. 484,496-97 (1974)).
Gilbert, 429 U.S. at 152 (Brennan, J., dissenting).
See id.
Id. at 149.
See id. at 160.
See id. at 155.
See id. at 141 (citing 29 C.F.R. § 1604.10(b) (1975)).
See Gilbert, 429 U.S. at 160.
Erickson v. Bartell Drug Co., 1266, 1269 (W.D. Wash. 2001).
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overruled Gilbert and adopted
PDA. In promulgating this Act, Congress
50
the view of the Gilbert dissenters.
2. Interpretation and Application
Section 2000e(k) of the PDA reads:
The terms "because of sex" or "on the basis of sex" include, but are not
limited to, because of or on the basis of pregnancy, childbirth, or
related medical conditions; and women affected by pregnancy,
childbirth, or related medical conditions shall be treated the same for
all employment-related purposes, including receipt of benefits under
fringe benefit programs, as other persons not so affected but similar in
their ability or inability to work, and nothing in section 2000e-2(h) of
this title shall be interpreted to permit otherwise.'
As noted by the majority in Newport News Dock Co. v. EEOC,
"[t]he 1978 Act makes clear that it is discriminatory to treat pregnancyrelated conditions less favorably than other medical conditions."'52 If
birth control constitutes a pregnancy-related condition, then under the
PDA, its exclusion from an otherwise comprehensive employer health
insurance plan will constitute sex discrimination under Title VII. Under
the following line of reasoning, it is my belief that it does. The PDA
specifically states that "[t]he terms 'because of sex' or 'on the basis of
sex' include, but are not limited to, because of or on the basis of
pregnancy, childbirth, or related medical conditions.' 5 3 The phrase
"include, but are not limited to," suggests that words other than those
explicitly mentioned in the statutory language are protected. Considering
the broad choice of words used by Congress in drafting the PDA"pregnancy, childbirth, or related medical conditions"5 4-an
interpretation of the statute would tend to favor the inclusion of birth
control under the Act. Any narrower reading of the Act would render the
words "include, but not limited to" meaningless and would dilute the
importation of "related medical conditions."
The dissent in Gilbert noted that insurance programs are generally
concerned with future risks.'55 As a result, the correct frame of reference

150. See Newport News Shipbuilding & Dry Dock Co. v. EEOC, 462 U.S. 669, 678-79 (1983).
According to the House Report, the dissenting justices correctly interpreted Title VII. See id. at 678.
The Senate Reports indicate the same. See id.
151. 42 U.S.C. § 2000e(k) (2002).
152. Newport News, 462 U.S. at 684; see also 29 C.F.R. § 1604.10(b) (2002).
153. 42 U.S.C. § 2000e(k) (emphasis added).
154. Id. (emphasis added).
155. See Gen. Elec. Co. v. Gilbert, 429 U.S. 125, 161 n.5 (1976) (Stevens, J., dissenting).
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is not "pregnant women and nonpregnant persons," but rather "between
persons who face a risk of pregnancy and those who do not."' 5 6 Since
women who face a risk of pregnancy use reversible methods of
prescription contraceptives in most instances to control that ability to
become pregnant, its usage is inevitably a pregnancy-related condition.
Thus, despite the lack of explicit words in the PDA, it is implicitly
included in its protections.
In International Union v. Johnson Controls, Inc.,'57 the Supreme
Court found that the PDA's prohibition on pregnancy discrimination
applied not only to policies that affect pregnant women, but also to those
that affect "a woman's ability to become pregnant."'' 8 In other words, the
Court will treat the ability to get pregnant as a pregnancy-related
condition under the PDA and Title VII.'59 Since birth control affects the
ability of a woman to get pregnant, there is no logically discernable way
in which a line can be drawn so as to exclude contraceptive use from
constituting a pregnancy-related condition.
Furthermore, the PDA explicitly notes, "This subsection shall not
require an employer to pay for health insurance benefits for abortion,
except where the life of the mother would be endangered if the fetus
were carried to term, or except where medical complications have arisen
from an abortion."' ' The explicit exclusion of abortion from the scope of
the PDA indicates that "Congress understood that discrimination against
pregnancy and related medical conditions encompassed discrimination
against measures taken to avoid pregnancy."' 6 ' In short, had Congress
not intended to include birth control within the scope of Title VII
protections, it simply would have said so in explicit language.
3. The EEOC Decision
In December 2000, the EEOC issued a decision announcing that an
employer-defendant's failure to include contraceptives in its otherwise
comprehensive insurance plan constituted sex discrimination under Title
VII of the Civil Rights Act of 1964 as amended by the Pregnancy
Discrimination Act.'62 The insurance plan at issue covered medicines and
services such as prescription drugs, vaccinations, pap smears,

156.
157.
158.
159.
160.
161.
162.

Id. at 161-62 n,.5.
499 U.S. 187 (1991).
Id. at 211.
See id. ("We do no more than hold that the PDA means what it says.").
42 U.S.C. § 2000e(k) (2002).
Law, supra note 4, at 380.
See EEOC Decision, supra note 74.
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mammograms, dental care, and sterilizations. ' However, the policy
excluded coverage for reversible methods of prescription
6" This, the Commission held, violated the federal
contraceptives.
5
16
statute.
According to the Commission, the PDA protects contraceptives as a
pregnancy-related condition; its prohibitions "cover a woman's potential
for pregnancy, as well as pregnancy itself."'" The Commission held that
the plain language, interpretation, and congressional 67intent of the PDA
all favor a finding that the PDA covers contraception.'
Though EEOC interpretations are not binding on the courts, as68
noted by the dissent in Gilbert, they should be granted great deference.1
This proposition is supported by cases decided on Title VII grounds that
have "consistently acknowledged the unique persuasiveness of EEOC
interpretations in this area."' 69 Thus, the EEOC's interpretation, which
construes the provisions of the PDA as including contraceptives, should
be adhered to.
IV.

SOCIAL AND ECONOMIC CLAIMS

In addition to the legal grounds prohibiting. the exclusion of
reversible methods of prescription contraceptives from employer
insurance plans, there are several social and economic reasons why the
inclusion of these methods would make sense. These will be considered
in turn.
A.

Reducing Unintended Pregnancy

Though contraceptive use successfully reduces incidences of
unintended pregnancy, "financial constraints force many women to
forgo birth control all together, leading to 3.6 million unintended
pregnancies every year."'7 0 This means that each year, half of all
pregnancies in the United States are unintended, resulting in
163. See id.
164. See id.
165. See id.

166. Id.
167. See id.
168. See Gen. Elec. Co. v. Gilbert, 429 U.S. 125, 156 (1976) (Brennan, J., dissenting).
169. Id. at 155-56. As noted by the dissent, these cases include Albemarle Paper Co. v. Moody,
422 U.S. 405, 431 (1975); Griggs v. Duke Power Co., 401 U.S. 424, 433-34 (1971); and Phillips v.
Martin Marietta Corp., 400 U.S. 542, 545 (1971) (Marshall, J., concurring).
170. Improving Women's Health: Why Contraceptive Insurance Coverage Matters: Hearing
on S.104 Before the Senate Comm. on Health, Educ., Labor and Pensions, 107th Cong. (2001)
(statement of Sen. Harry Reid).
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approximately 1.22 million unplanned births, 1.43 million induced
abortions, and 390,000 miscarriages.17' Of the total number of
unintended pregnancies each year, roughly 50% are the result of
instances where no contraceptive methods were used at all. 72 In fact, in a
given year, 85% of sexually active women who do not use
contraceptives become pregnant. 17 In comparison, women who take
birth control pills have only an 8% unintended pregnancy rate. 7 4 The
high rates of unintended pregnancy in America contribute to a slew of
health and economic problems that affect mothers, children, and society.
1. Health Problems
"A woman's health prospects are transformed if she can decide
whether and when she wants to have children. Imagine that. Her health
prospects, her whole life prospects, are transformed if she can decide
whether and when she has children."' 7 For example, women who
experience unintended pregnancies are less likely to receive prenatal
care than those whose pregnancies are planned. 76 According to the
Kaiser Daily Reproductive Health Report, the largest influencing factor
77
in obtaining early prenatal care is whether the pregnancy is intended.
In a study conducted by the Alan Guttmacher Institute, results indicated
that women who planned or who wanted their pregnancies were two
times more likely than women experiencing an unplanned pregnancy to
obtain early prenatal care.7 7 As a consequence of inadequate prenatal
care, both the pregnant mother and infant may suffer from increased
health problems and poorer birth outcomes. 79 One consequence of a lack
of prenatal care is the high incidence of low birth weight babies.'80 Low
171. See Cover My Pills, supra note 27; DARROCH, supra note 51, at 6.
172. See DARROCH, supra note 51, at 6.
173.
174.

See DAILARD, supra note 51, at 1.
See id.

175. Population Council President Margaret Catley-Carlson, Address at The World Bank on
World
Health
Day
(Apr.
7,
1998),
available
at
http://www.safemotherhood.org/SMat10/worldhealthday/margaret-catley.htm (last visited Sept.
1,2002).
176. See Cover My Pills, supra note 27.
177. See HENRY J. KAISER FAMILY FOUNDATION, PRENATAL CARE: WOMEN WITH
UNWANTED PREGNANCIES LESS LIKELY TO RECEIVE EARLY CARE, KAISER DAILY REPRODUCTIVE

HEALTH

REPORT

(Apr.

27,

2000),

available

at

http://report.kff.org/archive/repro/2000/04/krOO0427.5.htm (last visited Sept. 1, 2002).
178.

See id.

179. See Cover My Pills, supra note 27.
180. According to Planned Parenthood, prenatal care can help reduce the risk of low birth
weight babies by 300%. See PLANNED PARENTHOOD, HAVING A HEALTHY BABY-YOUR
PERSONAL GUIDE To GOOD PRENATAL CARE 10 (1998).
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birth weight is one of the leading causes of infant mortality, accounting
for 4377 infant deaths in 1999."'
As of 1999, infant mortality rates in the United States were reported
at 7.1 per 1000 live births.182 As a result, the United States ranks twentyseventh in infant mortality compared to other industrialized nations. 83
That ranking is even higher when particular minority groups are focused
on; the infant mortality rate for black infants, for instance, is almost two
and a half times that of white infants. 84 Infant mortality rates for
American Indians, Alaskan Natives, and Hispanics are all above the
national average.' The infant mortality rate of children born to teenaged
mothers is approximately two times higher than those children born to
mothers who are over twenty years of age.'86
It has also been recognized that not only do unintended pregnancies
often result in unhealthy infants, these effects may continue through
childhood. Unwanted children are nearly two times as likely as wanted
children to receive psychiatric care for psychological disorders and to
have records of juvenile delinquency, and three times as likely to have
records of adult criminal activity.187
Maternal mortality rates are equally as alarming. Between 1991 and
1997, there were 3193 pregnancy-related maternal deaths in the United
States, resulting in a pregnancy-related maternal mortality ratio of 11.5
per 100,000 births. 88 Women over the age of thirty-five experience the
most threat of maternal mortality, as do African American, Hispanic,
Asian/Pacific Islander, and American Indian/Alaska Native women. 8 9

181. See Nat'l Ctr. for Health Statistics, Fast Stats A-Z: Infant Mortality, Feb. 7, 2002, at
http://www.cdc.gov/nchs/fastats/infmort.htm (last visited Sept. 1, 2002) [hereinafter Fast Stats].
182. See NAT'L CTR. FOR HEALTH STATISTICS, INFANT DEATHS AND INFANT DEATH RATES,
BY AGE, RACE AND SEX, 49 NAT'L VITAL STATISTICS REPORT (Sept. 21, 2001), available at
http://www.cdc.gov/nchs/fastats/pdf/nvsr49_08t.27.pdf (last visited Sept. 1, 2002) [hereinafter
INFANT DEATHS].

183. See FastStats, supra note 181. Please note that this ranking is based on 1997 data.
184. See id. In 1999, the infant death rate for black infants was 14.6 per 1,000 live births
compared to 6.8 per 1,000 live births for white infants. See INFANT DEATHS, supra note 182, at 8.
185. See
Nat'l
Inst.
of
Health,
What
Are
Health
Disparities, at
http://healthdisparities.nih.gov/whatare.html (last visited Sept. 1, 2002).
186. See Planned Parenthood Fed'n of Am., Inc., Fact Sheet: Pregnancy and Childbearing
Among
U.S.
Teens,
at
http://www.plannedparenthood.org/library/TEENPREGNANCY/teenpreg-fact.html (last visited Sept. 1, 2002).
187. See Law, supra note 4, at 365-66.
188. See Ctrs. for Disease Control and Prevention, Fact Sheet. Pregnancy-RelatedMortality,
at http://www.cdc.gov/od/oc/media/pressrel/fs0105I1 .htm (last visited Sept. 1, 2002). A pregnancyrelated death is one which occurs to the mother either during her pregnancy or within one year after
as a result of pregnancy-related complications. See id.
189. See id.
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"Empowering women with the ability to regulate and control their
fertility is a basic requirement for women's health, well-being, and
quality of life.""19 In these instances where maternal mortality rates are
high, it follows that access to contraceptives can save lives.
2. Reducing Abortion
Since women who use contraceptives are less likely to experience
unintended pregnancies, they are also less likely to be faced with the
decision of whether to have an abortion than women who do not use
contraceptives. '91 In fact, contraceptive use is believed to reduce the
possibility of having an abortion by as much as 85%.192 Right now,
almost half of all American women can expect to have at least one
abortion by the time she is forty-five years old. 193 Increased contraceptive
use can reduce this rate: since an unintended pregnancy is almost as
likely to end in an abortion as in a birth, reducing the amount of
unintended pregnancies would in turn reduce the abortion rate. 94 As
discussed above, reducing unintended pregnancy rates can be achieved
by making birth control methods more affordable, and thus available to a
broader range of women."'
3. Economic Effects
It has been recognized that an unintended pregnancy may limit a
woman's ability to contribute to society, while also undermining
economic stability.'9 6 A woman who does not have the ability to plan
when and if she will have children may find herself in a situation where
she cannot work or continue with schooling or must limit her ability to
work or be educated due to an unintended pregnancy and in many
circumstances, raising the resulting child. 97

190. Mahmoud F. Fathalla, The Impact of Reproductive Subordination on Women's Health:
Family PlanningServices, 44 AM. U. L. REV. 1179, 1180 (1995).
191. See SUSAN A. COHEN, ISSUES IN BRIEF: THE ROLE OF CONTRACEPTION IN REDUCING
ABORTION i (ALAN GUTTMACHER INST. 1997).

192. See id. at 2.
193. See id.
194. See ALAN GUTrMACHERINST., supra note 83; COHEN, supra note 191, at1.
195. See Planned Parenthood, Five Ways to Prevent Abortion (And One Way That Won't), at
http://plannedparenthood.org/abortion/5ways.html (last visited Sept. 1, 2002).
196. Law, supra note 4, at 367.
197. See Fathalla, supra note 190, at 1180.
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Even more disquieting, however, is evidence that "issues of
pregnancy prevention and welfare reform are closely linked."1' 98 Research
by social science analysts indicates that the great majority of pregnancies
among women receiving public assistance are unintended.'9 9 This finding
is attributed largely to an inability on the part of welfare recipients to
obtain affordable contraceptives. 2o6 Broadening access to effective
methods of birth control can, in some instances, help to prevent
unplanned pregnancies by welfare mothers. 20 ' Furthermore, access to
reliable birth control methods may prevent women from needing welfare
assistance in the first place.0 2
B.

Cost Effectiveness

Excluding birth control from employer health insurance plans has
been described as "not only discriminatory, it's also economically shortsighted."2 3 Providing full contraceptive coverage in an employer
insurance plan has been estimated to cost, at most, $21.40 per employee
per year.20' Broken down, this means an added expense of just $17.12 for
the employer and $4.28 for the employee per year for an employerbased plan that had previously offered no contraceptive services.2 0 ' To
put this figure into perspective, consider that this works out to a cost for
employers of just $1.43 per employee per month-an increase in the
employer's overall insurance costs of just 0.6%.2o6 For employer plans
that already cover some contraceptive costs, providing full coverage
would cost even less. 20 7 For example, birth control pills account for
$16.13 of the total $17.12 cost to employers.2 8 Of employer plans that
do cover some method of reversible prescription contraceptives, birth
198. See Family Planning Councils of Am., Inc., The Role of Pregnancy Prevention Outreach
Initiative in Welfare Reform (Feb. 1995), at http://www.fpcai.org/fpwlfsum.htm (last visited Sept. 1,
2002).
199. See Am. Civil Liberties Union, Reproductive Rights: Child Exclusion Policies in Welfare
Reform (Apr. 1997), at http://www.aclu.org/library/childex.html (last visited Sept. 1, 2002).
200. See id.
201. See Family Planning Councils of Am., Inc., supra note 198.
202. For example, between 1985 and 1995, 80% of the 1.1 million growth in welfare rolls were
attributed to women who had children out of wedlock. See id. Had any number of these women had
better access to birth control, one can surmise that this statistic might be lower.
203. Stein, supra note 8.
204. See DAILARD, supra note 51, at 2.
205. See id. These figures are based on the assumption that 80% of the cost is contributed by
the employer and the remaining 20% is paid for by the employee. See id.
206. See Gold, supra note 29.
207. See DAILARD, supra note 51, at 2.
208. See DARROCH, supra note 51, at 1.
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control pills are the most frequently covered method. 20 9 Thus, insurance
plans that already cover the costs of birth control pills would incur an
additional cost of just $0.99 per employee per year to cover the
remaining methods.
The inclusion of birth control in employer insurance plans makes
even more dollars and sense when one considers the high costs of
covering other pregnancy-related matters. For instance, it costs
employers an average of $14,000 each year to replace female workers
who quit due to pregnancy. 2 ' On top of that figure, employers pay an
average of $542,000 each year per 1,000 insured female employees in
indirect costs attributed to pregnancy-related absences."' Considering
the costs of unintended pregnancies, it has been estimated that
employers could actually save $40 per employee just by including
contraceptives in their health plan.1 3
Furthermore, a report by the American Journal of Public Health
revealed that contraceptive coverage pays for itself: a 15% increase in
birth control pill users could generate enough savings in pregnancy costs
to provide birth control pills for all contraceptive users in the plan.2"
Also, consider that the cost of an abortion-which is how roughly half
of all unintended pregnancies end-is $450.125 For the two-thirds of
employer insurance plans that cover abortions, the cost of paying for
contraceptives is a cheaper alternative.1 6
C. Public Support
The overwhelming majority of Americans support contraceptive
coverage-even if it would increase their insurance costs by as much as
$5 a month. 2'7 Seventy-eight percent of privately insured adults favored
contraceptive coverage: 68% of privately insured men and 88% of
privately insured women.2 8 Furthermore, 71% of privately insured
209. See supra notes 54, 57 and accompanying text.
210. While the cost to employers per employee each year is $16.13 for birth control pills,
diaphragms and cervical caps would result in just a $0.03 increase, injectibles would cost only
$0.77, implants would cost $0.15, and IUDs would contribute to just a $0.04 increase. See
DARROCH, supra note 51, at 1.
211. See Cover My Pills, supra note 27.
212. See id.
213. See Reproductive Health, supra note 60.
214. See id.
215. See Cover My Pills, supra note 27.
216. See supra note 85 and accompanying text.
217. See Gold, supra note 29. In a poll conducted by the Kaiser Family Foundation, 73% of
Americans responded positively to contraceptive coverage, in spite of the fictional $5 cost. See id.
218. See id.
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Americans believe that a mandate should be passed to cover all
prescription contraceptive methods.1 9
V.

HOW TO COVER BIRTH CONTROL

There are three discernable ways by which a certain level of equity
in prescription contraceptive insurance coverage can be achieved:
through state legislatures, through the federal legislature, and through
the judiciary. In recent years, the lack of coverage for prescription
contraceptives has found its way onto many state legislative agendas, the
federal legislative agenda, and even court dockets. 22 0 Arguably, state
legislatures have seen the most progress in passing legislation requiring
the inclusion of prescription contraceptives in insurance plans. In spite
of these advances, though, this section will explain why the best way to
achieve equity in contraceptive coverage is through a Supreme Court
decision or congressional legislation.
A.

Route 1: State Legislation

Between 1998 and 2002, twenty states passed contraceptive equity
laws requiring full contraceptive coverage for insurers who provide
prescription health benefits to their employees.22 ' At this time, thirteen
more states have such laws pending.222 While this progress is a positive
move in the right direction, there are two problems with these advances.
First, several of the states that have enacted contraceptive equity laws
have included a religious exemption in the law. 223 Though some variation
exits between states, the religious exemption basically allows employers
and insurance companies to refuse to cover prescription contraceptives
on the grounds that doing so would be incompatible with a religious
view held by the employer or the insurance company, and applies

219. See id.
220. See infra Part V.A-C.
221. See Cover My Pills, supra note 27, at http://www.covermypills.org/facts/states-law.asp
(last visited Sept. 1, 2002). These states include Arizona, California, Connecticut, Delaware,
Georgia, Hawaii, Iowa, Maine, Maryland, Massachusetts, Missouri, New Hampshire, New Mexico,
New York, Nevada, North Carolina, Rhode Island, Texas, Vermont, and Washington. See id.
222. See id., at http://www.covermypills.org/facts/states -bill.asp (last visited Sept. 1, 2002).
These states include Alaska, Florida, Illinois, Michigan, Nebraska, New Jersey, Ohio, Oklahoma,
Pennsylvania, South Carolina, Tennessee, Utah, and Wisconsin. See id.
223. California, Connecticut, Delaware, Hawaii, Maine, Maryland, Missouri, New York,
Nevada,
and
North
Carolina
all
have
religious
exceptions.
See
id.
at
http://www.covermypills.org/facts/statesjlaw.asp (last visited Sept. 1, 2002).
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regardless of whether the employees themselves also hold those
beliefs 224
.
The second problem with state mandates is that they do not apply to
self-insured employers.2 Self-insured employers do not have to follow
the state insurance laws; rather, they are governed by the Employee
Retirement Income Security Act ("ERISA").226 Furthermore, state
mandates do not reach those people who have no employer insurance
plan at all or those who are covered by Medicaid, Medicare, or another
227
government program.
The American public generally falls into one of four categories of
228
health insurance: public, private, individual, or no coverage at all.
Thirty percent of Americans have either no coverage or are only covered
by Medicare, Medicaid or another government plan.2 29 The remaining
70% have private insurance, 9% of which is individual insurance
coverage. 20 The remaining 61% is made up of people who are covered
by private group insurance plans.23 ' Of the private group insurance
category, more than 60% are in self-insured plans.232 Furthermore, 60%
of PPO members, 53% of POS members, and 10% of HMO members
are in self-insured plans as well. 233 This means that only 33-42% of a
state's population will be affected by a state mandate requiring the
inclusion of birth control pills in employer insurance plans.3
B. Route 2: FederalLegislation
In 1997, Republican Senator Olympia J. Snowe of Maine and
Democratic Senator Harry Reid of Nevada introduced the Equity in
Prescription Insurance and Contraceptive Coverage Act ("EPICC") to

224. See id. A typical example of this exemption would be a "conscience clause" which would
allow exemptions in situations where a majority of the employees or of those being served by an
institution share the employer's religious beliefs, such as parochial schools or churches. See Law,
supra note 4, at 385-86.
225. Self-insured employers are exempt from following state insurance laws. See GAIL A.
JENSEN & MICHAEL A. MORRISEY, HEALTH INS. ASS'N OF AM., MANDATED BENEFIT LAWS AND
EMPLOYER-SPONSORED HEALTH INSURANCE 1 (Jan. 1999).

226.
227.
228.
229.
230.
231.
232.
233.
234.

See id.
See id. at 11.
See id.
See id.
See id.
See id.
See id.
See id.
See id.
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Congress. 2 " This bill required all insurers that offered prescription drug
benefits to cover FDA-approved contraceptive drugs and devices;
required insurance plans that covered outpatient services to cover
outpatient contraceptive services; and prohibited the imposition of copays and deductibles for contraceptive drugs and services that are greater
than those for other prescription medications and services. 236 However,
little action was ever taken on the bill; though it received a hearing in the
Senate, it never received a hearing in the House of Representatives.237 In
1999, the .two Senators re-introduced the bill, but even less action was
taken on it that time around. 23 ' After it was referred to the Senate
Committee on Health, Education, Labor, and Pensions in June 1999, the
bill basically died; it did not receive a hearing in either chamber of
Congress.239 In January 2001, the bill was introduced for a third time.24°
This time, the EPICC proposal received a hearing in the Senate, though
there was no action taken on the bill in the House of Representatives
after it was referred to committee. 4 ' After the September 10, 2001
hearing in the Senate, no further action was taken on the bill 2
If an EPICC-like bill were to pass into law, the bill would
effectively amend ERISA legislation to compel the inclusion of
prescription contraceptives in insurance plans that cover prescription
drugs.243 This means that its provisions would apply to self-insurers in a
manner that state mandates do not. 2" Furthermore, since Title VII
applies only to employers, EPICC would go beyond that in providing
coverage for the sixteen million Americans who obtain their health
insurance from private insurance other than employer insurance plans.243
Similarly, it would apply to employers who have less than fifteen
employees and are thus disqualified from Title VII protections.2 4 Thus,
EPICC's protections would apply to the broadest scope of persons.

235. See 143 CONG. REC. S4479 (1997) (statement of Sen. Olympia J. Snowe).
236. See id. (statement of Sen. Harry Reid).
237. See Cover My Pills, supra note 27, at http://www.covermypills.org/facts/congress.asp
(last visited Sept. 1, 2002).
238. See S. 1200, 106th Cong. (1999).
239. See Cover My Pills, supra note 27, at http://www.covermypills.org/facts/congress.asp.
(last visited Sept. 1, 2002).
240. See S. 104, 107th Cong. (2001); H.R. 1111, 107th Cong. (2001).
241. See 2001 Bill Tracking S. 104 (2001); 2001 Bill Tracking H.R. 1111 (2001).
242. See 2001 Bill Tracking S. 104 (2001).
243. See H.R. 1111, 107th Cong. (2001).
244. See supra notes 223-25 and accompanying text.
245. See 147 CONG. REC. S376 (2001) (statement of Sen. Harry Reid).
246. See id. (statement of Sen. Olympia Snowe).
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C. Route 3: JudicialDecision
On June 12, 2001, the District Court for the Western District of
Washington handed down an unprecedented decision: for the first time
ever, a court recognized that the exclusion of reversible methods of
contraceptives from an otherwise comprehensive employer health
insurance plan constitutes sex discrimination under Title VII of the Civil
47
Rights Act of 1964 as amended by the Pregnancy Discrimination Act.
The court found that the prescription drug plan at issue provided less
complete coverage for female employees than for male ones by virtue of
the exclusion of birth control from its coverage.148 This, the court noted,
''creates a gaping hole in the coverage offered to female employees,
leaving a fundamental and immediate healthcare need uncovered."' 49
Though the suit in Erickson v. Bartell Drug Co. applied only to
Bartell employees,250 its favorable decision has prompted several other
women to file suit, calling upon the courts to address the question of
whether birth control should legally be included in employer insurance
plans.' While the district court in Washington supported the inclusion
of birth control in employer insurance plans, it is conceivable that
another court might not. The State of Washington tends to be quicker on
the uptake with regard to a woman's right to regulate pregnancy: in
1973, five years before the introduction of the PDA, the Washington
Human Rights Department adopted a rule requiring equal insurance
benefits for men and women.252 Therefore, it would be prudent to
recognize that certain other states might not be as willing to extend
insurance coverage for contraceptives.
Even if Congress is successful in passing federal legislation on the
topic, "it is the role of the judiciary, not the legislature, to interpret
existing laws and determine whether they apply to a particular set of
facts. 2 53 Thus, even in the presence of federal legislation, the judiciary
would still be called on to interpret that legislation. In the absence of

247. See Erickson v. Bartell Drug Co., 141 F. Supp. 2d 1266, 1276-77 (W.D. Wash. 2001)
(granting Erickson's motion for summary judgment on her claim for disparate treatment under
Title VII).
248. See id.
249. Id. at 1277.
250. See supra notes 25-26 and accompanying text.
251. See Anne Marie Chaker, How to Get Your Company to Payfor the Pill, WALL ST. J., July
31, 2002, at D1 (noting that CVS Corp., DaimlerChrysler AG, and WalMart Stores, Inc. were the
subjects of such lawsuits).
252. See Law, supra note 4, at 396.
253. Erickson, 141 F. Supp 2d at 1276.
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federal legislation, a ruling by the Supreme Court2 54 that the exclusion of
prescription birth control from an otherwise comprehensive employer
insurance plan constitutes sex discrimination would not be as farreaching as federal legislation since Title VII only applies to employers
who have more than fifteen employees. However, since three-fourths of
all Americans rely on an employer-based insurance plan, a Supreme
Court decision, especially when combined with the limited coverage that
state mandates require, would have a sweeping effect on the public.255
VI.

CONCLUSION

Though there is currently no federal law or ruling that requires birth
control to be included in employer health insurance plans, a significant
grassroots movement is in effect. Organizations such as the Planned
Parenthood Federation of America and the National Women's Law
Center have set up websites that offer guidance on how employees might
go about asking their employers to provide birth control coverage.256
Following the instructions offered at these sites, many women have been
successful in convincing their employers to extend insurance coverage to
include prescription birth control.257 Furthermore, while some companies
still refuse to extend their insurance coverage to include prescription
methods of birth control,2 8 many others have begun to provide coverage
251
after allegations of sex discrimination were brought against them.
254. It is conceivable that the Supreme Court may be called on someday to resolve the question
of whether the exclusion of birth control from employer insurance plans constitutes sex
discrimination, particularly if there is a split in opinion among circuits, as discussed above. See
supra notes 248-50 and accompanying text.
255. See supra note 51 and accompanying text.
256. See, e.g., http://www.covermypills.org; http://www.nwlc.org/pill4us.
257. Covermypills.org, the website sponsored by Planned Parenthood, features many of the
victory stories of women who have succeeded in persuading their employers to include birth control
in
their
insurance
plans.
See
Cover My
Pills,
supra
note
27,
at
http://www.covermypills.org/story/archive.asp (last visited Sept. 1, 2002).
258. For example, WalMart Stores, Inc., has declined to add birth control to its insurance
policy despite a sex-discrimination lawsuit that was brought in October 2001 by a female employee.
See Chaker, supra note 251.
259. In January 2002, CVS cashier Amanda Mewbom filed suit in federal district court in
Georgia in an attempt to compel CVS, which fills more prescriptions than any other pharmacy chain
in the country, to include prescription contraceptives in its insurance plan. See Cynthia L. Cooper,
Women Fight for Insurance Equity in Court, at Work, WOMEN'S ENEWS, July 1, 2002, at
http://www.womensenews.org/article.cfm/dyn/aid/957 (last visited Sept. 1, 2002). Less than six
months later, in June 2002, CVS revised its prescription policy to include oral contraceptives. See
Chaker, supra note 251. Similarly, the Associated Press agreed to begin including contraceptives in
its union-covered health plan beginning January 1 in response to Wire Guild Services allegations
that the exclusion of birth control from the insurance plans amounted to illegal discrimination
against
women.
See
Cover
My
Pills,
supra
note
27,
at
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Ultimately, however, there is no uniform ruling requiring the inclusion
of birth control in employer insurance plans and thus, the fight for
coverage goes on.
The law compels it. Society benefits from it. Economics favors it.
The public wants it. Now, the courts and Congress must take positive
steps to provide it: "[E]quity in prescription contraception coverage is
long overdue.""'
Jennifer N. White*

http://www.covermypills.org/latest/index.asp?id=38 (last visited Sept. 1, 2002). The Associated
Press had already been providing coverage for Viagra. See Cooper, supra.
260. 147 CONG. REC. S375 (2001) (statement of Sen. Harry Reid).
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grateful to the Editors and Staff of the Hofstra Law Review, particularly Donna Balducci and the
Managing Editors of Volume 31, for their efforts in bringing this Note to publication. Finally, I
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Matthew Lampert for their helpful suggestions and comments.
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